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FOREWORD

EditorsNote

The article that follows is reprinted
with the permission of the National
School Board Association. The article
is printed without editing. The overview
of thisarticleisseparatefromthe article.

ThelPA editorial staff requested that
Larry Janes, the author of over 70 legal
articlesfor the IPA, write the overview
for thistopic. Innoway, doesthe over-

This study was conducted by a
coalition of 13 national education
organizations led by the National
School Boards Association. The
coalition included the American
Association of School Administra-
tors, the American Federation of
Teachers, the American School
Counselor Association, the Asso-
ciation for Supervision and Cur-
riculum Development, the Na-
tional Association of Elementary
School Principals, the National
Association of Independent
Schools, the National Association
of School Psychologists, the Na-
tional Association of Secondary
School Principals, the National
Education Association, the Na-
tional School Boards Association,
the National Sudent Assistance
Association, the School Social
Work Association of America, and
the United Church of Christ Jus-
tice and Witness Ministries.

view reflect the position of the National
School Board Association.

Overview

When our authorsof the 13th Amend-
ment produced the equal protection
clause, one can but speculate as to what
their vision of the future applications of
that clause would be. But one thing is
certain: numerous case law exists as to
the correct application of the law during
the 2005-2006 school year, and unless
legal changes occur, for infinity.

For several yearswe have wanted to
address the issue of sexual orientation
and the legal responsibilities of public
schools as issues surrounding the topic
occurred morefreguently in our schools.

This article will be based on the
same intent of the seventy or so legal
articles| have authored for IPA: to pro-
vide current, accurate, and correct le-
ga analysis of an issue of importance
to the membership of IPA. The values
you hold and your moral guidepostsare
your personal business, but your actions
as an administrator are not only your
concern but your district'sas well. As
always, we recommend following the
advise of your district legal counsel.

We, as administrators, are bound by
law to protect the rights of our students
no matter what our belief systems. Fail-
ureto do so can have ahigh price, some-
timesin dollars, sometimes in employ-
ment status, and sometimes both, let
alone the impact on the students. The
dollars may be the district’s or its in-

surance; however, the dollars also may
beyour personad monieswhenyou act con-
trary to the scope of your legd authority.

Community pressure, activist organi-
zations, and internal district guidance can
all cloud the picture. IPA istherefor you
on those cloudy days and is but a phone
cal or email away. We will respect the
pressures, your values, and your faith, but
we will guide you by focusing on legally
correct advice. We trust in you to make
the correct decisions, after al you areone
of the best of the best: you arean lllinois
Principals Association member. The ar-
ticle that follows this overview is excel-
lent. Good reading!
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Used with permission. Copyright, Na-
tional School Boards Association, 2004.
All rightsreserved. For more informa-
tion on thissubject, visit www.nsha.org.
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Over the past decade, controversies
surrounding students’ sexual orienta-
tion and gender identity have become
increasingly common in K-12 schools.
Often it falls to school administrators
and school boards to manage the con-
flicts that arise in areas of curriculum,
student clubs, dress codes, and harass-
ment. This publication provides prac-
tical guidance on schools' lega rights
and responsihilities with respect to stu-
dents, programs, and curriculum. Spe-
cific court decisionsthat have provided
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clarity in this arena are cited in
endnotes.

Like al other individuals, lesbian,
gay, bisexual, and transgender (LGBT)
students are guaranteed equal protec-
tion under the Fourteenth Amendment
to the Constitution and free speech and
association under the First Amendment.
Like other student clubs, LGBT-related
student groups! are guaranteed equal
treatment and access under the Equal
AccessAct (1984).2 Additionally, some
courts have held that Title X3 offers
protectionsto LGBT studentsin certain
circumstances,* and some states and
communities have enacted statutes, regu-
lations, and professional standards pro-
hibiting discrimination on the basis of
sexual orientation and gender identity.

Court cases addressing legal issues
regarding LGBT students and related is-
sues have resolved many questions and
can provide guidance for schools if and
when conflicts arise. Not al issues have
been resolved, however, and in some in-
stances court rulings differ from jurisdic-
tiontojurisdiction. Insomejurisdictions,
the courts may not have considered every
issuediscussed here. Asaways, itisbest
to seek legal advice either from district
legal counsd, the state education depart-
ment, or your state professional organi-
zation to determine the specific lega au-
thority in your jurisdiction.

Sudent Organizations
and Clubs

Some students in my school want
to form a Gay-Straight Alliance
(GSA). What are my legal responsi-
bilities?

The courtshave found that the Equal
Access Act (EAA) requires schools to
treat student clubs that address LGBT
issuesthe same as other student groups.
TheEqual AccessAct requiresany pub-
lic secondary school® that receives fed-
eral money AND has a “limited open
forum” to allow LGBT-oriented clubs
formed by students the same access to
school facilities that other student
groups enjoy. Two important caveats:
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1) the clubs must be initiated at the re-
guest of students, and 2) the Equal Ac-
cess Act applies only when the school
has a “limited open forum,” meaning
the school recognizes other “non-cur-
riculum related” student groups.” The
bottom line: Schools that meet these
conditions must permit LGBT-related
groups such as GSAs to meet on the
same basis as other student groups.®

If schoolsallow only curriculum-re-
lated clubs, then they are not required
to grant access to any non-curriculum
related group.® Some school districts
have attempted to change the rules re-
garding “non-curriculum related”
groups after receiving a request to es-
tablish a student group that addresses
LGBT issues. The courts have not
looked favorably on attemptsto finesse
thelegal definitionsin order to approve
only favored groups, and districts have
typicaly lost these lawsuits. X

In one caseaschool district wassuc-
cessful ininvoking an Equal AccessAct
exception that permits schools to deny
access based on “material and substan-
tia interference with the orderly con-
duct of educational activitieswithin the
school” to keep out a GSA.* But in
this case, the court pointed out that the
GSA would be discussing safe sex in a
school that had an “abstinence-only”
sex education program, that the GSA's
website linked to other websites with
explicit content, and that the school at
which the GSA was proposed served
students as young as 12 years old.*?

Atleast onedistrict attempted to elimi-
nate al student non-curriculum related
organizations after students tried to hold
aGSA meeting.® Thisislegd only if the
new ruleis applied equaly to every stu-
dent club, and the district subsequently
reconsidered this drastic measure.

In short, districts that meet the con-
ditions above must provide to LGBT-
related student organizations the same
access given to any other student group.
“Access’ hasbeeninterpreted toinclude
funding, accessto school bulletin boards
and other media, meeting space, and
yearbook photos.** To avoid potential
legal problems, school districts should

have in place a uniform set of rulesre-
garding the establishment of student
organizations. The rules should be ap-
plied evenhandedly and should be avail-
able to students, parents, and staff.

But | have students and parents
who aobject totheformation of any stu-
dent clubs that address gay issues.
How am | supposed to handle this
situation?

TheEqual AccessAct originally was
proposed to ensure that student religious
clubs could meet in public schooals, but
Congressional debate and subsequent
court rulings have made clear that the
EAA ismeant to apply to abroad array
of student groups. Under the EAA,
schools cannot “deny equal access or a
fair opportunity to, or discriminate
against, any students who wish to con-
duct ameeting within that limited open
forum on the basis of the religious, po-
litical, philosophical, or other content
of the speech at such meetings.”%®

A school cannot refuse to allow a
group like agay-straight alliance (GSA)
to meet because other students, teach-
ers, administrators, parents, or commu-
nity members object to formation of the
club. The unpopularity of particular ex-
pression has been rgjected as ajustifica-
tion for preventing student speech.®
Where club opponents substantially dis-
rupt the work of the school or the rights
of the student GSA members, the appro-
priate response is to address the disrup-
tive opponents.” The Equal AccessAct
expressly allows schools to “maintain
order and discipline on school premises,
[and] to protect thewd|-being of students
and faculty.”*® While schools may prop-
erly address disruption by GSA oppo-
nents, courts have not allowed districts
to use this section of the EAA to pro-
hibit LGBT-related clubs because of
negative community sentiment or other
potentially disruptive responses.’®

While schools may issue a general
statement that they are not sponsoring
student groups, but rather are merely
providing all student groups an oppor-
tunity to meet, schoolsshould not single
out or target a particular group for this




clarification. As a practical matter, in
the face of controversy it may be help-
ful to explain to your school commu-
nity that the same rules apply to recog-
nition of GSAs as apply to all non-cur-
riculum related student clubs.

How do | handle staff or outsiders
wanting to be a part of the GSA?

To be covered by the Equal Access
Act, student clubs must be “student ini-
tiated.” Outside community members
“may not direct, conduct, control, or
regularly attend activities of student
groups,” although they may attend oc-
casionaly, if invited by students, unless
the district has a policy prohibiting
“non-school persons’ from attending
student group meetings. School faculty
and staff, on the other hand, may regu-
larly attend meetings, particularly for
“custodial” purposes such as the need
to provide adult supervision. Many dis-
tricts assign (and even pay) teachers to
supervise non-curricular clubs like ski
club or chessclub. If staff monitorsare
provided to other non-curricular student
clubs, one should be assigned to the GSA
aswell. If staff isallowed to participate
in other non-curricular student clubsin
more than just a custodial capacity, the
district cannot restrict staff from simi-
lar participation in the GSA.

| have been approached by some
parents and members of the commu-
nity who object tothefact that the Boy
Scouts meet at the school. They feel
that the Boy Scouts discriminate
against gay peopleand that the school
should not condonethis.

The No Child Left Behind Act con-
tains a provision called the Boy Scouts
of America Equal Access Act.?? This
Act requires public schools that receive
federal fundsto provide the Boy Scouts
with the opportunity to meet in school
facilities, as long as the district makes
school facilities available to other out-
side groups. The Act also states that
schools cannot “discriminate against
any group officially affiliated with the
Boy Scouts of America....”%

This means that if the district per-

mits outside youth or community
groups to meet on school premises or
in school facilities before or after
school, then the Boy Scouts must be
given similar access to the school cam-
pus. This does not mean that a district
is required to sponsor a Boy Scout
troop. School sponsorship confers the
school’s official support and extends
benefits and rights that are not gener-
ally provided to other groups, and such
sponsorship could raise other legal is-
sues. But aschool district that receives
federal funds must make its facilities
availableto the Boy Scoutson the same
basis it does to other organizations.

Some parents object to military
recr uiter sbeing allowed on the school
campus. They claim themilitary dis-
criminates against gays and leshians
and should not be allowed at schoal.

The No Child Left Behind Act con-
tains a provision requiring any school
that receives federal funds to provide
military recruiters with the “same ac-
cess to secondary school studentsasis
provided generally to post-secondary
educational institutions or to prospec-
tive employers of those students.”#? So
if your school hasapolicy allowing col-
leges, college recruiters, and employ-
ment recruiters on campus, then mili-
tary recruiters must be allowed aswell.
Additionally, schools are required to
provide recruiters with student “ direc-
tory information,” such as names, ad-
dresses, and phone numbers, unless a
parent or student has opted out. The
law requires the school district to no-
tify parents and students of their right
to opt out and to explain the procedure
for doing so.

Sudent Dress Code

I havehad studentswear both pro-
gay and anti-gay messages on T-
shirts. 1I’'m getting complaints from
all sides. What am | supposed to do?

Courts have recognized that stu-
dentshaverightsto free speech and free
expression that must be balanced
against a school’s interest in maintain-

ing an appropriate learning environ-
ment.?® With regard to “ speech” (which
includes words, symbols, artwork, or
pictures) on student clothing, the courts
have allowed schools to prohibit lewd,
vulgar, indecent, or clearly offensive
speech, as well as speech contrary to
the school’s educational mission.?*
Some courts have held that messages
or images deemed at odds with the val-
ues schools instill, such as civility, hu-
man dignity, and self respect, were con-
trary to aschool’seducational mission.®

School restriction on speech that
does not fall into one of these catego-
ries has been alowed only where the
school can show that the speech sub-
stantially disrupts or interferes with the
work of the school or the rights of other
students.?® The fact that other students,
teachers, or school administrators may
disagree with, dislike, or object to a
message conveyed on student clothing
does not constitute sufficient disruption
of the learning environment or inter-
ference with other students’ rights. If,
on the other hand the message is simi-
lar to speech that has caused actual dis-
ruption, such asstudent altercations, the
school may restrict such expression.?”
This does not mean that the school of-
ficials must wait for disruption to oc-
cur before they can act. But they must
be able to demonstrate that their con-
cerns are well founded. Prohibiting
clothing that conveys a message that
might be construed as pro- or anti-gay
(e.g., “Barbieisaleshian,” “Gay Pride,”
or “Straight Pride”) but is not likely to
disrupt the learning environment or
interfere with other students’ rightsrisk
legal challenge. Where school dress
codes or anti-harassment policies might
apply to speech contained on student
clothing, schools are on the safest legal
ground when they ensure that these
policies are enforced to prohibit only
speech that may disrupt the learning
environment or interferes with other
students' rights.

Recently | have received com-
plaints from transgender students
about theprom, yearbook, and gradu-
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ation dresscodes. Thesestudentstell
me that separate dress requirements
for girls and boys unfairly restrict
their “ gender identity” or “gender ex-
pression.” What doesthat mean, and
how should | handleit?

Asabasiclegal requirement, school
rules must be reasonable or have alogi-
cal relationship to the school’s legiti-
mateinterests. Dresscodesthat arerea-
sonably related to a school’sinterest in
ensuring that student attire is consis-
tent with an effective educational envi-
ronment are constitutionally accept-
able.®® Dress codesthat impose restric-
tions based on the student’sgender (e.g.,
prohibiting boysbut not girlsfrom wear-
ing earrings) should be adopted only
after careful consideration, since they
may draw challenges that the school is
discriminating on the basis of sex.
Some courts have held that sex stereo-
typing in the workplace and in schools
constitutes discrimination “based on
sex,” which isillegal.?® These cases
could be construed to support legal chal-
lengesto sex-specific dress codes onthe
grounds that they discriminate on the
basis of sex in violation of the Consti-
tution and Title IX. But other courtsin
addressing such challenges have al-
lowed sex-specific distinctions, finding
school concernsabout safety, discipline,
distraction from learning, and promot-
ing community values to be valid
groundsfor the differences.® Thisdoes
not suggest that all sex-specific dress
regulations are permissible in all con-
texts. For example, a restriction on
boys wearing dresses to school would
be appropriate in communities were
such attire on males would result in
substantial disruption of the learning
process, but in other locales, crossdress-
ing might actually by more socially ac-
ceptable and cause minimal disruption
in school, making such arestriction less
legally justifiable. The setting and age
of the students may be factors to con-
sider as well; for example, a require-
ment that girlswere dressesto the prom
might be harder to defend, since at a
prom, distraction from learning would
not be an issue.
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Schools with sex-specific dress
codes could consider making a narrow
exception for transgender students—
students that are biologically of one
gender, but psychologically identify
with the opposite gender. At lease one
court has said that a school could pro-
hibit amale student who identified him-
self as female from wearing girls’
clothes where the district had no spe-
cific evidencethat plaintiff’s manner of
dress (rather than his behavior) caused
substantial disruption.®!

Curriculum and
LGBT |ssues

Some parents in my school have
complained about what they see as
“pro-homosexual” content in some
classroom materials. They want more
control over class content, or they
want to remove their child from the
class. What isthe best response?

Local school districtsgenerally have
a great deal of latitude with respect to
curricular content, and courts typically
have rejected parenta efforts to dictate
or alter it.32 Decisions about classroom
content should be based on sound edu-
cation rationales, age appropriateness,
relevancy to the course, and currency
of the information. Districts may want
to consider adopting a complaint-and-
review procedure for resolving chal-
lengesto school curriculum. Including
teachers, parents, and community mem-
bers on the review panel will foster a
sense of fairnessin any decision made.
All parents should be advised of their
right to use this process. The courts
have rejected constitutional claims by
parents that they have the right to ex-
cuse or remove their children from
classesthey find objectionable.*® How-
ever, some states have specific statutes
that allow parents to opt their children
out of classesor assembliesthat include
controversial topics such as sexuality,
HIV, sexually transmitted diseases,
abortion, or death. As a practical mat-
ter, school boards probably havethelo-
cal discretion to adopt a more liberal

parental opt-out policy than is required
by state law. However, such a policy
should be reconciled with the district’'s
obligation to educate students in accor-
dance with state curricular standards.

As of thiswriting, four states—Ari-
zona, California, Nevada and Utah—re-
quirewritten parental consent before stu-
dents can participate in classes where
such topics as sex, sexuality, and AIDS
are discussed.® Parental consent is not
required under theselawsif teacherswill
be discussing content such asharassment
or discrimination based on sexua ori-
entation or gender identity. These laws
vary in scope, and you should become
familiar with your statelawson this sub-
ject. Here again, a school board prob-
ably could chooseto go beyond the mini-
mal requirement of state law.

Thefederal Protection of Pupil Rights
Amendment (PPRA)® affords parents
the right to limit their child’s participa
tioninsurveysor questionnairesthat may
contain controversial and/or sexual sub-
ject matter. Prior written consent from
parents is required before certain feder-
ally funded surveys are taken, and
schools must notify parents annually of
their rights under the PPRA.

Sudent Involvement in
School Events

A group of students wantsto par-
ticipatein or havethe school sponsor
events like “Diversity Days’ or a
“Day of Silence.” What are the
school’s obligations and limitations?

A school’s legal rights and respon-
sibilitiesregarding any activity or event
depend on whether it isinitiated by stu-
dents or by the school. In general,
schools exercise less control over stu-
dent-initiated activities and speech than
over the school’sown activities, though
somelimitsare permissible. When con-
sidering a student’s request, a school
must accommodate students’ constitu-
tional rights. As discussed above, the
First Amendment allows schools to re-
strict speech that is lewd, vulgar, inde-
cent, or clearly offensive or that sub-




stantialy interfereswith the work of the
school or the rights of other students.
Student requests to participate in a Day
of Silence, during which students agree
to remain silent for all or part of a day
to raise awareness for LGBT students,
or Diversity Days, when students may
organize educational activities around
such issues as race, class, sex, sexual
orientation, and gender identity, typicaly
do not raise such concerns. Keepinmind
that your school, like most, probably al-
lows and even encourages abroad range
of student-initiated activities and may
have established policiesor practicesthat
govern student-led activities. Thesepoli-
cies should be applied evenhandedly to
all requests. Treating requests from
LGBT students or related issues differ-
ently invites legal challenge.

As compared to student speech,
schoolsexerciseagreater degree of con-
trol over school-sponsored speech,
which generally is treated by courts as
part of the school curriculum. A school
has the discretion to decide whether
sponsorship of an event or activity, in-
cluding a Diversity Day or Day of Si-
lence, appropriately conveys its educa
tional mission.*® Nearly every district
has a procedure and established crite-
riato determinewhether the district will
participate in, or sponsor, student or
community events. These procedures
should be followed, and generally
speaking, the criteria should not be al-
tered because of the viewpoint or con-
tent involved in the proposed event. To
do otherwise may raise First Amend-
ment and Equal Protection problems.®

Some students have religious or
moral objections to homosexuality
and want a chance to provide a pub-
lic counterpoint to what they see as
problematic “gay-positive” view-
points during such events. Should |
allow it?

The appropriate response depends
on whether the school itself is the
“speaker” (i.e., whether it'sthe school’s
message). If a school itself provides
information to students (even outside
the traditional classroom), the school

has greater control over that message.
A school is free to implement a course
of study or sponsor an official school
assembly devoted to promoting toler-
ance of LGBT students and nondis-
crimination. In general, others have no
right to present an opposing view within
these official school activities.® How-
ever, at least one court has said that,
even in the context of a school-spon-
sored event, excluding expression in
conflict with the message the school
wanted to convey to students was im-
permissible viewpoint discrimination.*
Most importantly, you must be careful
tofollow your school’spoliciesand rules
in developing school activities.

If, however, you have created an op-
portunity for open discussion (a “lim-
ited public forum™), whichisnot school-
sponsored speech, you may not exclude
viewpoints within that forum just be-
causeyou disagree with them or because
othersmay be uncomfortablewith them.
This would mean that at a non-school-
sponsored event discussing issues about
tolerance toward gays and leshians, the
school could not prohibit aspeaker who
wanted to express religious or moral
objections to homosexuality.

A limited public forum may be cre-
ated when the event issponsored by stu-
dents or outside organizations, even
though it is held in the school. Al-
though school s can set parameters about
the purpose of the forum prior to open-
ing it, the ability to limit speech within
alimited public forum onceit’'sopenis
fairly narrow and cannot be based on
the speaker’s viewpoint.®> The restric-
tions must be reasonable in light of the
purpose of the forum. Becauseit is of-
ten difficult to determine what kind of
forum has been established, school ad-
ministrators may want to seek legal
advice before making decisions about
whether to alow or prohibit particular
student expression.

A same-sex couplewants attend a
school dance. What is the proper
cour se of action?

Once again, you must look at thera-
tionale or logic of the school rules.

School rules must be rationally related
to a legitimate educational objective.
Ask, what is the legitimate objective of
aparticular rule? For example, schools
may have legitimate reasons to restrict
an activity to students enrolled at the
school or to impose an age limit on at-
tendees, but a ban on same-sex couples
would be more difficult to justify. Be-
causeit also discriminates on the basis of
the sex and (actud or perceived) sexua
orientation of the couple, such arestric-
tion likely will invite legal chalenge.

In at least one case, acourt found that
a school’s refusal to dlow a student to
bring his same-sex date to the prom vio-
lated that student’s First Amendment
rights. Noting theopposition of somestu-
dents to the same-sex coupl€'s prom at-
tendance, the court observed, “ The[F]irst
[A]Jmendment does not tolerate mob rule
by unruly school children.”#

Harassment of
LGBT Sudents

Our School has an anti-bullying
policy that allowsusto discipline stu-
dentsfor harassing students because
of their sexual orientation. Somestu-
dents have claimed thisviolatestheir
freedom of speech. How doyou strike
the balance?

It is important to remember that
there is no constitutional right to bully
or intimidate other students. Speech or
conduct that givesriseto awell-founded
fear of disrupting the operation of the
school or interfering with the rights of
other students may be prohibited.*
School districts have alegitimate inter-
est in disciplining students for disrup-
tive behavior and can enact effective
anti-harassment policies to do so.*
Districts should write policies so as to
protect students’ First Amendment
rights to free expression, while at the
sametime prohibiting genuinely threat-
ening, demeaning, and harassing
speech and/or behavior.*

LGBT students (or students per-
ceived to be LGBT) have successfully
sued school districts for failing to take
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action against their harassers. For ex-
ample, in a case from Minnesota,*® a
court held that a school district’s fail-
ure to protect a gay student from peer
harassment violated the federal Equal
Protection Clause. The court also held
that the student was protected by Title
IX’s prohibition on sex discrimination
because he alleged that the harassment
was based on his failure to conform to
male stereotypes. In addition, guidance
fromthe U.S. Department of Education’s
Officefor Civil Rights (OCR) statesthat
“sexual harassment directed at gay or
lesbian students that is sufficiently seri-
ousto limit or deny astudent’s ability to
participatein or benefit fromtheschool’s
program congtitutes sexual harassment
prohibited by Title 1X.%

An important point to keep in mind
isthat school boards may be held liable
for harassment of studentsby their peers
if the harassment—verbal and/or physi-
cal attacks—has been severe and per-
sistent and the school took no action
after learning of the misconduct.*

I'vejust been told the harassment
based on sexual orientation is occur-
ring at my school. What am | sup-
posed to do?

Complaints about alleged harass-
ment based on sexual orientation should
be handled just like any other harass-
ment complaints. All complaints or
other information suggesting that ha-
rassment may be occurring should be
investigated thoroughly and promptly
by a trained investigator. No allega-
tions about potential harassment should
be ignored because the charge seems
improbable or because the behavior
seems unlikely to recur or is perceived
as aharmlessrite of passage. The stu-
dent target of the alleged harassment
should be informed of the steps the
school istaking, the district’s policy on
harassment, and the name and contact
information of the district’s Title 1X
grievance officer.

Once the investigation is complete,
appropriate measures should be taken
depending ontheresults. If harassment
did occur, the district’s response must
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be designed to ensure that the harass-
ment stops. This could include disci-
pline and counseling of the harassers,
assistance to the victim, and school ac-
tivities that focus on reducing harass-
ment. The complainant should be no-
tified of the determination made and
encouraged to report any further inci-
dents, including retaliation. Steps
should be taken to monitor the effec-
tiveness of the district’s response and
the need for any further action.

Schoolsaso can beliablefor harass-
ment of LGBT studentsby faculty or staff
members. In one such case, administra-
tors failed to take action when the stu-
dent reported anti-gay harassment by a
teacher.® The assistant principal con-
doned theteacher’sbehavior, disciplined
the student, ordered him to stop speak-
ing about his sexua orientation, and in-
formed the student’s mother that her son
was gay. The student and his mother
sued, and district eventually agreed to
settle the case for $25,000.

If agtaff member isreported or observed
to be harassing or demeaning a student’s
redl or perceived sexuad orientation or gen-
der identity, the school has the same re-
spongibility toinvestigateand, if warranted,
take corrective action as it would be for
other inappropriate behavior.

Additional Resources

The following resources address legal
issues concerning student sexual orienta-
tion, more general issues concerning
LGBT students, and student rights to free
speech, religious expression, and equal
access. The listing of these resources in
no way congtitutes an endorsement by the
participating organizations of the advice
or content of these resources and sites; nor
does it in any way imply an endorsement
of this publication by the publishers of
these resources and sites.

American Psychological Association
Healthy Leshian, Gay, and Bisexual Su-
dents Project.

http://www.apa.org/ed/hlgh/

American Psychological Association
Just the Facts About Sexual Orientation &
Youth: A Primer for Principals, Educators
and School Personnel.

http://www.apa.org/pi/lgbc/publications/
justthefacts.html

American School Board Journal

Be Prepared: What Your School Board
Needs to Know about Boy Scouts, School
Palicies, and the Law. April 2001.
http://www.asbj.com/2001/04/
0401A SBJjones.pdf

Council of School Attorneys

Resources, news, and court opinions on
school law issues, including student rights.
http://www.nsba.org/cosa

Gay, Leshian & Sraight Education Net-
work

Resources on GSAs and anti-bullying and
anti-harassment efforts.
http://www.glsen.org

Lambda L egal

Defending Gay/Sraight Alliancesand Other
Gay-Related Groups in Public Schools Un-
der the Equal Access Act — Questions and
Answers.

http://www.lambdal egal .org/cgi-bin/iowa/
documents/record?record=251

National Gay and Leshian Task Force
Palicy Institute

Education Policy: Issues Affecting Gay,
Lesbian, Bisexual and Transgender Youth.
http://www.thetaskforce.org/downl oads/
EducationPolicy.pdf

National Mental Health Association
What Does Gay Mean? How to Talk with
Kids About Sexual Orientation and Preju-
dice.
http://www.nmha.org/whatdoesgaymean/

Parents, Family and Friends of L esbians
and Gays (PFLAG)

From Our House to the Schoolhouse.
http://www.pflag.org/publications/
schools.pdf

Endnotes

ILGBT-related clubs are not necessarily
“gay student clubs’; they typically are
formed to reduce prejudice.

220 U.S.C. §§ 4071-4074 (2004).

%20 U.S.C. §8 1681-1688 (2004). Title IX
of the Education Amendments of 1972
prohibits gender-based discrimination in
educational programs that receive federal
funding.




4Although Title IX does not protect against
discrimination on the basis of sexua orien-
tation generally, LGBT studentsmay beable
to sue under Title IX for a school district’s
failureto protect them from harassment. See
the question and answer on harassment.

See, e.g., Cal. Educ. Code § 220 (West
2004) (“No person shall be subjected to dis-
criminationon ... any basisthat iscontained
in the prohibition of hate crimes set forth in
a subdivision (a) of Section 422.6 of the
Penal Codein any program or activity con-
ducted by an educational institution ...,"
Section 422.6 includes gender and sexual
orientation); Conn. Gen. Stat. Ann. § 10-
15c (West 2004) (“...each child...shall
have...an equal opportunity to participate
in the activities, programs and courses of
study offered in such public schoals ... with-
out discrimination on account of ... sexual
orientation ...): Minn. Stat. Ann. § 363A.
13 (West 2004) (“It isan unfair discrimina-
tory practice to discriminate in any manner
in the full utilization of or benefit from any
educational institution ... because of ....
Sexual orientation ...").

5State law determines which gradesfall into
the definition of “secondary” school.

’See Board of Educ. of Westside Cmty.
Schools v. Mergens, 496 U.S. 226 (1990).
Examples of noncurricular clubs typically
includethe Key Club, Pep Club, Chess Club,
Ski Club, Varsity Club, and Future Business
Leaders of America. However, courts decide
what clubs are curriculum- or noncurriculum-
related on a case-by-case basis.

8See, e.g., Colin v. Orange Unified Sch.
Dist., 83 F. Supp. 2d 1135 (C.D. Cal. 2000);
East High Gay/Sraight Alliance v. Bd. of
Edu. of Salt Lake City Sch. Dist., 81 F. Supp.
2d 1166 (D. Utah1999).

9To be curriculum-related, aclub must “di-
rectly relate” to courses offered by the
school. The inquiry about whether stu-
dent clubs relate to the curriculum only
determines whether a limited open forum
has been created; where such a forum is
created, the curricular status of a student
group cannot be used as a basis to deny
access. See, e.g., Colin, 83 F. Supp. 2d at
1144-46 (rejecting argument that school
could exclude a GSA because the GSA
“directly relates’” to the school’s sex edu-
cation curriculum).

Seg, e.g., Boyd County High Sch. Gay
Sraight Alliance v. Bd. of Ed. of Boyd
County, 258 F. Supp. 2d 667 (E.D. Ky.
2003).

H“Caudillo v. Lubbock Indep. Sch. Dist., 311
F. Supp. 2d 550 (N.D. Tex. 2004). Thiscase
is currently on appeal.

2Seeid.

BSee East High Gay/Sraight Alliance, 81
F. Supp. 2d 1166 (D. Utah 1999); East High
Sch. Prism Club v. Seidel, 95 F. Supp. 2d
1239 (D. Utah 2000).

1See Prince v. Jacoby, 303 F. 3d 1074 (9th
Cir. 2002).

1520 U.S.C. § 4071(a) (2004).

16See Tinker v. Des Moines Indep. Crty. Sch.
Dist., 393 U.S. 503, 508-09 (1969).

17See Boyd County, 258 F. Supp. 2d at 690.
1820 U.S.C. § 4071 (f 2004).

¥Seg, e.g., Boyd County, 258 F. Supp. 2d at
690.

220 U.S.C. § 7905(a) (2004).
2120 U.S.C. § 7905(b) (2004).
210 U.S.C. § 503(c) (2004).
5See Tinker, 393 U.S. 503.

%See, e.g., Bethel Sch. Dist. No. 403 v.
Fraser, 478 U.S. 675 (1986).

®See, e.g., Boroff v. Van Wert City Bd. of
Educ., 220 F.3d 465 (6th Cir. 2000) (hold-
ing that school could prohibit wearing of
Marilyn Manson T-shirt because band pro-
moted values contrary to school’s educa-
tional mission); Scott v. Sch. Bd. of Alachua
County, 324 F.3rd 1246 (11th Cir. 2003)
(upholding ban on display of Confederate
flay to further fundamental values of civil
discourse). But see endnote 26 below.

%ee, e.g., Sypniewski v. Warren Hills Re-
gional Bd. of Educ., 307 F.3d 243 (3d Cir.
2002) (upholding school’s anti-harassment
policy but invalidating enforcement of policy
to prohibit students from wearing T-shirts
that did not disrupt the learning environ-
ment or interfere with other students’
rights); Pylev. South Hadley Sch. Cte., 861
F. Supp. 157 (D. Mass. 1994) (holding that
school dress code prohibiting clothing that
“harasses, threatens, intimidates, or de-
means’ individuals or groups was uncon-
stitutional viewpoint discrimination because
it was aimed at content rather than validity
or potential for disruption).

7Seg, e.g., Sypniewski, 307 F.3d at 254,
Scott, 324 F.3d 1246 (upholding school ban
on display of Confederate flag based on past
racialy charged incidents).

%See, eg., Boroff, 220 F.3d 465; Jeglin v.
San Jacinto Unified Sch. Dist., 827 F. Supp.
1459 (C.D. Cal. 1993) (upholding ban on
sports insignia used as gang symbals).

2PriceWaterhousev. Hopkins, 409 U.S. 228
(2989) (ruling that employment action based
on female employee’s failure to comport
with female sex stereotype in appearance
and behavior is illegal sex discrimination
under TitleVII): Montgomery v. Indep. Sch.
Dist. No. 709, 109 F. Supp. 2d 1081 (D.
Minn. 2000) (allowing gay student to sue
under Title IX where school district alleg-
edly failed to protect him from peer harass-
ment for hisfailure to conform to male ste-
reotype).

0Seg, e.g., Olesen v. Bd. of Educ. of Sch.
Dist. No. 228, 676 F. Supp. 820 (N.D. IlI.
1987) (upholding ban on boys wearing of
earrings where district had gang problem
and some earrings were used as gang sym-
bols); Hinesv. Caston Sch. Corp., 651 N.E.
2d 330 (Ind. App. 1995) (upholding ban on
boys wearing of earrings where, under |o-
cal community standards of dress, earrings
were considered femaleattireand earring rule
discouraged rebelliousness); Jones v. W.T.
Henning Elem. Sch., 721 So.2d 530 (La. App.
1998) (upholding ban on boys wearing ear-
rings based on distraction it would cause as
contrary to community values).

31Doe v. Brockton Sch. Comm., 2000 WL
33342399 (Mass. App. Ct. Nov. 30, 2000)
(granting preliminary injunction to student
against school’s enforcement of dress code
provision).

%S0e, e.g., Fleischfresser v. Directorsof Sch.
Dist. 200, 15 F.3d 680 (7th Cir. 1994) (re-
jecting parental challenge to use of reading
series in curriculum).

Bee, e.g., Leebaert v. Harrington, 332 F.
3d 134 (2d Cir. 2003) (ruling that school
district did not violate parental rights by
refusing to excuse student from mandatory
health education course and failing him af-
ter he refused to attend).

%Ariz. Rev. Stat. § 15-716 (2003); Cal.
Educ. Code § 51550 (West 2003); Nev. Rev.
Stat. §389.065 (2003); Utah Code Ann. §
53A-13-101 (2003).

%20 U.S.C. § 1232h (2004).
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%See, e.g., Downv. LosAngeles Unified Sch.
Dist., 228 F.3d 1003 (9th Cir. 2000).

$7See id. At 1011 and n.2 (noting varying
rights of schools to limit (1) student speech
(least control); (2) “school-sponsored”
speech (reasonable rightsto restrict, but may
be problematic if restrictions are viewpoint-
based); and (3) school’s own speech (great-
est control).

%See Downs, 228 F.3d 1003.

%Hansen v. Ann Arbor Public Schools, 293
F. Supp. 2d 780, 794 (E.D. Mich. 2003) (in-
validating school’sexclusion of student who
wanted to express religious objections to
homosexuality as part of diversity week
panel’s promoting tolerance of gay and les-
bian students).

4See Widmar v. Vincent, 454 U.S. 263
(1981).
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“Fricke v. Lynch, 491 F. Supp. 387 (D. R.I.
1980).

“See, e.g., Sypniewski v. Warren Hills Re-
gional Bd. of Educ., 307 F.3d 243, 264 (3d
Cir. 243) (upholding constitutionality of
school anti-harassment policy).

“Seeid. Compare Saxev. Sate College Area
Sch. Dist., 240 F.3d 200 (3d Cir. 2001)
(finding harassment policy unconstitution-
aly “overboard” and “vague’).

“See, e.g., Sypniewski, 307 F.3d at 249
(quoting anti-harassment policy found to be
constitutional).

“Montgomery v. Indep. Sch. Dist. No. 709,
109 F. Supp. 2d 1081 (D. Minn. 2000); see
also Nabozny v. Podlesny, 92 F.3d 446, 455-
56 (7th Cir. 1996) (finding that school vio-
lated Equal Protection Clause by failing to
protect gay male student); Henkle v. Gre-

gory, 50 F. Supp. 2d 1067 (D. Nev. 2001)
(allowing claimsunder Title X for discrimi-
nation and harassment by other studentsand
under First Amendment based on demands
by schooal officials that the student keep his
sexual orientation to himself).

4U.S. Dept. of Educ., Office for Civil
Rights, Revised Sexual Harassment Guid-
ance; Harassment of Students by School
Employees, Other Students, or Third Par-
ties (Jan. 19, 2001) at 3.

4"See Davis v. Monroe County Bd. of Educ.,
526 U.S. 629 (1999); Ray v. Antioch Uni-
fied Sch. Dist., 107 F. Supp. 2d 1165 (N.D.
Cal. 2000).

“See, e.g., McLaughlin v. Bd. of Educ. of
Pulaski County Special Sch. Dist., 296 F.
Supp. 2d 960 (E.D. Ark. 2003).
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